UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Criminal No. 05-69-P-H
JONATHAN POLAND,

Defendant

RECOMMENDED DECISION ON MOTIONS TO SUPPRESS

Jonathan Poland, charged with one count of knowingly possessing an unregistered destructive
device (a pipe bomb) in violation of 26 U.S.C. 88 5861(d), 5841, 5845(f) and 5871 and one count of
mdidoudy damaging or destroying, or attempting to damage or destroy, persona property by meansof an
explogve, in violation of 18 U.S.C. 88 844(i) and 2, seeks to suppress statements made and tangible
evidence saized on or about April 3, 2004. See Indictment (Docket No. 18); Motion To Suppress
Evidence (Docket No. 31); Motion To Suppress Statements (Docket No. 32). Anevidentiary heeringwas
held before me on January 11, 2006 at which the defendant appeared with counsel. Counsel for both
parties declined an opportunity to argue ordly at the concluson of the hearing. | now recommend that the

following findings of fact be adopted and that both motions be denied.



|. Proposed Findings of Fact*
On March 20, 2004 M SP Trooper Paquette was called upon toinvestigate acomplaint that asoda
machine had been blown up a Murray’s Truck Stop on Auburn Road (Route 4) in Turner, Maine (the

“Truck Stop”). Upon arriving at the Truck Stop, Paguette observed adamaged sodamachineand apile of

! At hearing, the defendant and his parents, Wanda and Craig Poland (“Mr. and Mrs. Poland”), testified in his behalf,

telling astory markedly different in material respects from that of the government’ s two witnesses, Maine State Police
("*MSP”) Trooper Eric Paguette and Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF") Special Agent
Christopher Durkin. Thiscaseis particularly disturbing because | am satisfied that both the defendant and his parentsin
some respects lied under oath. During cross-examination, counsel for the government elicited that (i) thefamily hadtwice
before accused authorities of coercing the defendant to make a false confession, in 2001 in connection with an

investigation by Marden’s and in 2003 in connection with a charge against the defendant of theft of a vehicle, and
(i) prior to the defendant’s April 2005 conviction for theft, hisfamily told police he had amedical condition that caused
him to make fal se confessions although, in fact, he has no such condition. Sadly, the testimony given before me by both
the defendant and his parents regarding events that transpired at the Poland residence in Turner, Maine on April 3, 2004
fitsthismold. The defendant testified, in essence, that he falsely confessed, and he and his parents painted a portrait of

police misconduct. Among other things, (i) both the defendant and his mother testified that each of them asked that she
be present during an interview in Durkin’s vehicle and that Paquette rebuffed those requests, (ii) the defendant testified
that he both saw and heard the doors lock after he entered the vehicle, and his mother testified that she heard the doors
lock while standing on her porch (approximately seventy-five feet away), (iii) both parentstestified that Mr. Poland asked
to see his son during the interview in the vehicle, and Paguette refused, (iv) the defendant and his parents testified that
after the interview in the vehicle ended, Durkin directed the defendant to sit outdoors on astonewall in his t-ghirt onthat
cold April day, (v) the defendant and his mother testified that when the defendant came into the garage and asked Durkin
whether he could comein because he was cold, Durkin agreed but directed him to stay put in the garage, whereupon the
defendant sat on awood pilethere, and (vi) the defendant’s parents testified that Durkin entered the family’s home (with
Mr. and Mrs. Poland following behind him) despite Mr. Poland’ s explicit refusal to consent to the search. Specifically,

Mr. Poland testified that after he refused consent to search his son’ s bedroom and thefamily’ scomputer, Durkintold him

officers had the right to enter because there was probable cause, or words to that effect. Mr. Poland testified that he
asked, “Don’t you need awarrant?’ —to which Durkin allegedly responded that with probable cause he could “more or

less go in there and turn this place upside down.” Paguette and Durkin, whom | found to be credible witnesses, disputed
all of theforegoing. Beyond this, the testimony of the defendant and his parents in certain respects strains credulity. For
example, Durkin and Paquette testified that they did not lock the doors while the defendant was sitting inside the vehicle,

and the defendant himself acknowledged that he did not observe either officer doing so. Durkin testified that the doors
do lock automatically when the car is placed in drive but that he did not believe he would have placed it in drive on that
occasion. Thismakes perfect sense: The vehicle was sitting in one spot in the driveway at all relevant times. Durkin and
Paquette both flatly denied having instructed the defendant to sit on the stone wall, and it isimplausible that they would
have done so. Prior to entering the home, Paguette had asked the defendant’ s permission to look at his computer. Itis
much more likely that, as Paquette testified, the defendant entered the home at the same time he did and showed him to
the computer. Finally, it strains credulity that Durkin searched the homein the face of the defendant’ s father’ s express
refusal. Durkin’stestimony indicated that he was well aware that he would have needed to obtain a search warrant in the
circumstances. Such brazen conduct on his part would have jeopardized the investigation, if not his career. I1n addition,

Durkin credibly testified that, as a matter of practice, he keeps peoplein front of him, and walks behind them, when heis
walking through an unfamiliar residence. The story of Durkin entering the home, with the family following behind, does
not hold water.



swept-up debris. He spoke with a Truck Stop clerk and called ATF Specid Agent Durkin to the scene.
Upon hisarriva, Durkin observed that the sodamachine next to the office had been blown outward. Metal
was twisted, and debrislay at the bottom of the machine. He took custody of debris that appeared to be
the remnants of a pipe bomb, otherwise known as an improvised explosive device or |IED.

A separate incident on Saturday, April 3, 2004, brought the defendant to Paquette’ sattention. That
day Paquette received a cdl from alocd farmer, Clay McCafferty. McCafferty complained that he had
learned fromthe loca Paris Farmers Union (*PFU”) that someonehad tried to buy afertilizer, anmonium
nitrate, purportedly for use on McCafferty’ sfarm. McCafferty told Paguette the representation had been
fdse: He did not use ammonium nitrate and had not authorized anyone to purchaseit for im.

Paquette called Durkin and arranged to meet him later that morning in the parking lot of the PFU.
At gpproximately 11 am. Paquette, who was wearing his MSP uniform and driving a marked cruiser,
arived at the PFU parking lot. Shortly theresfter, a plainclothed Durkin drove his Chevrolet Suburban
(“Suburban”) with tinted windows into the PFU lot. The two officers entered the PFU and proceeded to
question astore clerk and supervisor. Theclerk said that on March 31, 2004 anindividud whom heknew
as Jonathan Poland had comeinto the store and inquired about purchasing ammonium nitrate. Accordingto
the store clerk, Poland was specificaly looking for a fertilizer with a high first number and low second
number, which Poland said he wanted to use onthe McCafferty property. The store clerk said that Poland
had inquired about purchasing twenty-five pounds but said he could usefifty pounds? Paquette, whowas

unfamiliar with Jonathan Poland, obtained directions to the Poland residence, which was located at 57

% At some point — it is not clear whether before or after April 3, 2004 — Durkin learned from an ATF explosives expert that
fifty pounds of ammonium nitrate is the equivalent of twenty to twenty-five pounds of TNT or dynamite.



Fourwhed Drivein Turner.

At about noon Paquette drove his marked cruiser to the Poland residence, which stsatop ahill at
the end of along, steep driveway. Durkin followed behind in the Suburban. Paquette pulled his cruiser up
near the unenclosed front porch of the Poland home, approximately twenty-fiveto thirty feet fromthe house

Durkin parked his Suburban dongside astonewall acrossfrom, and approximately seventy-fivefeet avay
from, thehouse. Mrs. Poland observed the officers pulling into the driveway and waked out onto the porch
to meet them. They identified themsalvesto her and asked to spesk with Jonathan Poland. Shetold the
defendant, who wasworking on an unfinished room over thefamily’ sgarage, that officerswanted to speak
with him. The defendant, who at that time was an 18-year-old high-school student, joined them on the
porch.

Paguette and Durkin identified themselvesto the defendant. Paquette’ sfirearm was holstered but
visble Durkin wore a firearm, but it was not visble. Paguette said the officers wished to speak to him
about acomplaint that he had attempted to buy ammonium nitrate at the PFU. The defendant said that he
had tried to buy thefertilizer to useon hisfather’ slawn. Shortly after the officers began conversng with the
defendant, Durkin asked if he would mind if they continued the conversation in the Suburban. Snow was
dill on the ground, and it was a cold, overcast, misty day. While Durkin could have asked permission to
speak to the defendant insde hishome, he preferred to speak with himin hisvehide becauseit had been his
experience that people’'s homes contained distractions such as dogs, televison sets and children and
because he wanted to speak to the defendant, whom he had ascertained was an adult, done. The
defendant agreed and accompani ed the officersto the Suburban. Durkin opened the front passenger door

and cleared some belongings from the seet, after which the defendant got in the front passenger seet.
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Nether officer placed the defendant into the vehicle or laid a hand on him. Paguette got into the rear
passenger seat behind the defendant, and Durkin did into the driver’ s seat and started the engine running.
Neither Paquette nor Durkin locked the vehicle's doors. Nor did the doors lock automatically.® The
Suburban’s windows were tinted, making it difficult to see into the Suburban but posing no difficulty in
seeing out.

Theinterview in the Suburban lasted atotal of gpproximately thirty minutes. About fifteenminutes
after it began, Mr. Poland arrived home from work. Mrs. Poland came out to greet him, and he asked her
what was going on. Mrs. Poland informed him that officers were talking to their son in the Suburban. He
turned to wak toward the Suburban, and Paguette got out and met him about halfway. Mr. Poland asked
Paguette what was happening. Pagquette advised him of the M cCafferty complaint and his son’ sresponse
that he was attempting to purchaser fertilizer for the Polands lawn. Paquette asked whether Mr. Poland
knew of any plans by his sonto use fertilizer on the lawn. Mr. Poland said he had no knowledge of such
plans and no use for fertilizer on his lawn and that, in any event, his son had no money to buy fertilizer.
Paguette also asked whether Mr. Poland had heard of the Truck Stop incident. Mr. Poland said that he
had. Paguette rejoined Durkin and the defendant in the Suburban. He then confronted the defendant with
hisfather's comments concerning the fertilizer, saying wordsto the effect that thiswas a serious matter and
the defendant needed to be truthful. The defendant maintained that he was tdlling the truth.

At no point during the interview in the Suburban did Durkin or Paquette read the defendant

warnings pursuant to Miranda v. Arizona, 384 U.S. 436 (1966). Neither officer advised the defendant

®Neither Durkin nor Paguette recalled whether the doorslocked automatically; however, Durkin testified (reasonably and
credibly) that the doorsdo so if the vehicle is placed in drive andthat he did not believe that he would have placeditin
(continued on next page)



that he wasfreeto leave or that hewasrequired to stay. The defendant did not attempt to leavethe vehicle
during the interview. Both officers asked him a number of questions, including whether he had any
involvement in arecent spate of bombthreatsat theloca high school, whether he had any involvement inthe
Truck Stop incident, whether he had ever made a bomb and whether he knew of anyone who had ever
made a bomb. The defendant answered “no” to dl of these questions. He said that on the evening of
March 19, 2004 he had been with friendsand family at Max’ sGrill in Auburn  Paquette stated that he was
very concerned about thefact that the defendant, ahigh-school student, wastrying to buy ammonium nitrate
during atime when there had been six bomb threets at the high school. Toward the end of the interview,
Paquette asked the defendant whether he had ever read materid s on bomb making, and the defendant said
that he had. He told the officers he had viewed a publication online called the Anarchists Cookbook.
Paguette then asked if he could view this publication on the defendant’ s computer, and the defendant said
that he could. Thetwo officersand the defendant got out of the Suburban and approached the house. Mr.
Poland met them on the porch

Durkin asked Mr. Poland, as had Paquette, whether he had wanted ammonium nitrate for lawvn
fertilizer and whether he had heard about the Truck Stop exploson. Mr. Poland told Durkin that hisson
had no money to purchase fertilizer and that he, Mr. Poland, had not asked him to purchase any. Mr.
Poland dso said that (i) he had heard about the explosion, (i) he had asked his son if he knew anything
about it, and (jii) his son had denied it. Durkin told Mr. Poland he wanted to look at areasin the houseto

which the defendant had access, in particular the family computer and the defendant’s bedroom. He

drive on that occasion.



emphasized to Mr. Poland that the Truck Stop explosion was a serious incident, and someone could get
hurt. Mr. Poland agreed to the request and led the officersinto the house.

The defendant showed Paguette to the computer, which was located off of a mudroom near the
front porch. The defendant started up the computer and entered apassword. Meanwhile, Mr. Poland led
Durkin down a halway to the defendant’s bedroom. As Durkin began to search the bedroom, the
defendant walked down the hal to observe that search. Paguette waited done for the computer tofinish
logging on  He looked at a bookshelf on his left and spotted a piece of black iron pipe amilar in
appearance to the pipe-bomb remnants found at the Truck Stop. He called out for Durkin. Durkin joined
Paguette, as did the defendant and Mr. and Mrs. Poland. Paquette handed Durkin the pipe.

Durkin examined the object, which he recognized as an end cap of the sort that typicdly is placed
on the ends of a pipe in making a pipe bomb and which was consstent in gppearance with the fragments
found at the Truck Stop. He asked the defendant what it was, whereit camefrom and whether it washis.
The defendant said it was part of the house' s boiler and it might have been hisfather’ s, astatement that his
father immediately denied. Both Mr. and Mrs. Poland began to encourage the defendant tobehonest. The
defendant beganto cry. Hethen confessed that on March 19, 2004 he and a cousin had obtained materids
to make pipe bombs at a Home Depot in Auburn and made two pipe bombs in his cousn’'s car in the
parking lot of aclosed Wal-Mart in Auburn. He said that he and his cousin went out for dinner at Max’s
Grill in Auburn and thendrove to Plains Road in Turner, wherethey detonated thefirst pipebombin afied.

He stated that they thendroveto the Truck Stop, wherethe defendant’ s cousin placed the second bombin
the soda machine and lit thefuse. The defendant’ s cousin had then driven him home. Officers asked the

defendant to make a written statement, and he did so. See Gov't Exh. 2. He aso provided Paquette



directions to the field where he said the first bomb had been detonated. The officers departed the Poland
home gpproximately an hour after they had first arrived. Paquette later searched the field and recovered
fragments and duct tape that he turned over to Durkin.
II. Discussion

The defendant seeks suppression of statements he made on April 3, 2004 on groundsthat (i) he
was subjected to custodid interrogation without benefit of required Miranda wanings, (i) his statements
were not knowingly, intdligently and voluntarily made, and (iii) his satements were the fruit of anillegd
search and seizure. See generally Motion To Suppress Statements. He seeks suppression of evidence
sl zed that day on groundsthat (i) no voluntary, intelligent and knowing consent was givento the search, (i)
to the extent Mr. Poland gave consent to search his son’ sroom and compuiter, he lacked authority to do so,
(i) no exigent circumstancesjustified the search, and (iv) the search wasthefruit of the unlawfully obtained
confesson. Seegenerally Motion To Suppress Evidence. Thegovernment bearsthe burden of proving ()
Miranda compliance, see, e.g., United States v. Barone, 968 F.2d 1378, 1384 (1st Cir. 1992), (ii) the
voluntarinessof aconfession, see, e.g., United Satesv. Jackson, 918 F.2d 236, 241 (1st Cir. 1990),ad
(iii) the lawfulness of warrantless searches and saizures, see, e.g., United Statesv. Ramos-Morales, 981
F.2d 625, 628 (1st Cir. 1992). For thereasonsthat follow, | find that the government meetsits burden of
demonstrating the lavfulness of the officers' conduct with respect to both statements made and tangible
evidence seized.” The defendant’ s “fruit of the poisonous treg” arguments necessarily aso therefore fail.

See, e.g., United Statesv. Santana, 895 F.2d 850, 854 (1<t Cir. 1990) (“Becausethe search and saizure

*The government relies on consent, rather than exigent circumstances, to legitimate the warrantl ess searches and seizures
of April 3,2004. See Government’ s Objection to Defendant’ sMotions To Suppress, etc. (“Objection”) (Docket No. 36) at
(continued on next page)



did not violate Tgada srights under the Fourth Amendment, thereisno forceto Tejada sfurther argument
that his post-arrest stlatements should have been suppressed as ‘fruits of the poisonous treg [i.e, as
derivative of the prior dlegedly illegd search and saizure].”).
A. Statements
1. Asserted Miranda Violation

Per Miranda, an accused must be advised prior to custodid interrogation “that he hastheright to
reman dlent, that anything he says can be used againg him in a court of law, that he has the right to the
presence of an atorney, and that if he cannot afford an attorney one will be appointed for him prior to any
questioning if he so desres” Miranda, 384 U.S. at 478-79. The obligation of an officer to administer
Miranda warnings ataches “only where there has been such a restriction on a person' s freedom as to
render him ‘in custody.”” Stansbury v. California, 511 U.S. 318, 322 (1994) (citations and internal
quotation marks omitted). Whether a person can be considered to have been in custody dependson dl of
the circumstances surrounding the interrogation, but “the ultimate inquiry is Smply whether there [was] a
‘forma arrest or restraint on freedom of movement’ of the degree associated with aformd arrest.” 1d.
(citation omitted).

“[T]heinitial determination of custody depends on the objective circumstances of theinterrogeation,
not on the subjective views harbored by either the interrogating officers or the person being questioned.”
Id. at 323. Seealso United Satesv. Quinn, 815 F.2d 153, 157 (1t Cir. 1987) (relevant inquiry “ishow
a reasonable man in the suspect’s position would have understood his Stuation’”) (citation and internd

quotation marks omitted). “Among the factors to consider” in making a Miranda custody determination

57.



“are whether the suspect was questioned in familiar or a least neutrd surroundings, the number of law
enforcement officers present at the scene, the degree of physica restraint placed upon the suspect, and the
duration and character of the interrogation.” United States v. Nishnianidze, 342 F.3d 6, 13 (1st Cir.
2003) (citation and interna quotation marks omitted).

Questioning of a suspect in a police vehicle does not automatically render asuspect “in custody.”
See, eg., United States v. Speal, No. 97-3344, 1998 WL 886757, a *5 (10th Cir. Dec. 21, 1998);
United Satesv. Murray, 89 F.3d 459, 462 (7th Cir. 1996). Rather, courts have considered, inter alia,
such factors as whether the car was unmarked, unlocked or stationary, whether the suspect wasphysicaly
restrained, whether the police car waslocated in apublic or familiar (versusisolated) setting, thelength and
tone of the interview and the number of officers conducting it. See, e.g., Speal, 1998 WL 886757, at *5
(suspect not “in custody” during pre-Miranda detention in patrol car following traffic stop when (i) there
was no evidence of coercion by officer, (i) conversation took placeinfront seet of patrol car on shoulder of
public highway during day, (iii) conversation was not excessive in length, (iv) suspect was not handcuffed
and within eyesight of his companion, whom he had witnessed being questioned and released, and (v)
windy, chilly conditions justified relocation); United States v. McKinney, 88 F.3d 551, 553-55 (8th Cir.
1996), overruled on other grounds by United Statesv. LeBrun, 363 F.3d 715 (8th Cir. 2004) (suspect
not “in custody” when he was questioned for brief period in backseat of sheriff’s car outside hishome, he
was not handcuffed, there was no evidence he was unable to open car doors, he did not invite officersinto
his home upon arriva despite rain, and he willingly sat in sheriff’s car); United Satesv. Rainbow, 380 F.
Supp.2d 1071, 1078-79 (D.N.D. 2005) (18-year-old suspect not “in custody” during questioningin

unmarked sport utility vehicle parked in his driveway when (i) he was informed at outset he was not in
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custody or under arrest, would not be arrested and could terminate interview at any time, (i) he was not
handcuffed, escorted or placed into vehicle but rather walked out of hishomewithout restraint and got into
it, (iii) doorsto vehicle were unlocked and (iv) interview was cordid and voluntary).

Inthiscase, | concludethat the defendant wasnot “in custody” whilebeing questioned by officersin
Durkin' svehicle or a any other point during the officers visit of April 3, 2004. Nether officer directed that
the defendant enter the vehicle; rather, Durkin asked the defendant if he would mind continuing theinterview
in hisvehicle, and the defendant accompanied the officersthere. Neither officer told the defendant hewas
not freeto leave. Neither officer handcuffed the defendant, placed himin thevehide or in any other respect
phydcaly restrained him. The doors were unlocked. The vehiclewasunmarked. Although the windows
weretinted, thoseingde the vehicle had an unobstructed view. The Suburban was parked in the driveway
of the defendant’ shome, and at various points both of hisparentswerewithin hisview. The defendant was
questioned by two officers, one in full uniform with holstered weapon. However, the interview was
relatively brief (lasting no more than haf an hour), and thereis no evidence the officers adopted abdlligarent
tone. Findly, dthough the defendant wasyoung — an 18- year-old high- school student—hewas (asofficers
ascertained prior to questioning him) an adult, and he had had previous experience with law enforcement,
having been charged with theft of a car.

Two cases cited by the defendant (onein his brief and one at hearing) in support of his argument
that he should befound to have been”in custody” aremateridly distinguishable. See Memorandum of Law
in Support of Jonathan Poland’ sMotions To Suppress (“ Defendant’ sMemorandum”), attached to Motion
To Suppress Statements, at 4 (citing United States v. Hanson, 237 F.3d 961, 964-65 (8th Cir. 2001),

overruled on other grounds by LeBrun). In Hanson, agents appeared at asuspect’ sdoor eight months
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after an arson attempt, awakened him and asked him to accompany them to a fidd sation to view
photographs. See Hanson, 237 F.3d at 965. He wastransported to an isolated office a thefidd ationin
the locked back seet of a government truck. Seeid. Oncethere, hewastold that he wasnot under arrest
and wasfreeto leave; however, he was dependent upon agentsfor aride home and remained with them for
threehours. Seeid. Inthiscase, by contrast, the defendant was questioned for approximeately ahdf hourin
a parked, unmarked, unlocked car during daylight hours in the driveway of his own home.

In the other case cited by the defendant, Yarborough v. Alvarado, 541 U.S. 652 (2004), the
Supreme Court observed that “fairminded jurists could disagree’ over whether a17-year-old suspect was
“in custody” in circumstances in which (i) his parents, in response to a police request to peak with him,
brought him to a police station, (ii) his parents asked to be present during the interview but were rebuffed,
and (iii) he wasinterviewed in asmdl room at the station for gpproximately two hours. Yarborough, 541
U.S. a 656, 664. After listing factors cutting againgt afinding of custody, the Supreme Court detailed those
weighing in favor of such afinding:

Comgtock interviewed Alvarado at the police station. The interview lasted two

hours, four timeslonger than the 30-minuteinterview in[Oregon v.] Mathiason [429 U.S.

492 (1977)]. Unlikethe officer in Mathiason, Comstock did not tell Alvarado that he was

freetoleave. Alvarado wasbrought to the police station by hislegd guardiansrather than

arriving on his own accord, making the extent of his control over his presence unclesr.

Counsd for Alvarado alleged that Alvarado’ s parents asked to be present a theinterview

but were rebuffed, afact that— if known to Alvarado— might reasonably haveled someone

in Alvarado’'s pogition to fed more restricted than otherwise.

Id. a 665. In this case, Sgnificantly, the defendant was an adult and agreed on his own to accompany

officers to the Suburban. He was not interviewed a a police station but, rather, in an unmarked police

vehicle parked in the driveway of hishome. The interview lasted gpproximately thirty minutes, not two
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hours. Findly, for reasons discussed above, | do not find credible the tesimony of the defendant and/or
oneor both of hisparentsthat (i) Mrs. Poland asked to accompany the defendant to the Suburban and was
rebuffed, (i) Mr. Poland asked to see his son in the Suburban and was rebuffed, or (ii) following the
interview in the Suburban, Durkin directed the defendant to St on astonewal and, later, on awood pilein
the garage.

For the foregoing reasons, | conclude that the government has met its burden of showing that the
dictates of Miranda were not transgressed inasmuch as the defendant was not “in custody” during
questioning by Paquette and/or Durkin on April 3, 2004.

2. Voluntariness of Confession

The defendant next positsthat his confession was the product of coercive questioning and, hence,
involuntary. See Defendant’ sMemorandum at 4. Involuntary confessionsviolate the due- process clauses
of the Fifth and Fourteenth amendments. See, e.g., United Statesv. Genao, 281 F.3d 305, 310 (1<t Cir.
2002). Intheface of adefendant’s dam that his confesson was extracted involuntarily, the government
bears the burden of showing, based on the totdlity of the circumstances, that investigating agents neither
“broke” nor overbore hiswill. Chambersv. Florida, 309 U.S. 227, 239-40 (1940). Asthislanguage
suggedts, “coercive palice activity is a necessary predicate to the finding that a confesson is not
‘voluntary].]’” Colorado v. Connelly, 479 U.S. 157, 167 (1986). See also, e.g., Ricev. Cooper, 148
F.3d 747, 750 (7th Cir. 1998) (in context of voluntariness of confession, “[t]he relevant condtitutiona
principles are amed not at protecting people from themselves but at curbing abusive practices by public

officers.”) (citation omitted).
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| am persuaded that, in this case, the defendant’ s confession was not the result of abusive police
prectices. The defendant suggests that his youth, combined with the persstence and location of the
questioning and the officers fallureto give him Miranda warnings, contributed to the coercive atmosphere
that overbore hiswill. See Defendant’ sMemorandum at 4. Whileit istruethat the defendant wasayoung
adult (only 18), hewas not unsophisticated in matters of law enforcement: He had previoudy been charged
with theft of acar, and he and his parents previoudy hadtwice alleged that he made coerced confessonsto
authorities. The defendant voluntarily accompanied the officersto the Suburban. He was asked anumber
of pointed questions, but was not coerced or tricked, whileinsdethevehicle. Theinterview lasted no more
than thirty minutes. When Durkin later questioned the defendant insde the family’ s home about the pipe
cap, and the defendant gave aresponse that hisfather denied, the defendant’ s parents exhorted him to tell
the truth. At that point, the defendant became emotiona and confessed.

In short, the circumstancesin totdity weigh in favor of acondusion that officers did not involuntarily
extract the defendant’ s confession by means of coercive or abusive police practices.

B. Tangible Evidence
1. Mr. Poland’s Authority To Consent to Search

The defendant concedes that, even without awarrant or probable cause, government agents may
conduct a search based on an individud’s voluntary consent. See Defendant’s Memorandum at 5.
However, he argues asathreshold matter that hisfather lacked authority to consent to asearch of hisroom
and computer. Seeid. at 5-6. Asthe government points out, see Objection a 6, “[t]he consent of one
who possesses common authority over premises or effectsis valid as againgt the absent, non-consenting

person with whom that authority is shared[,]” United States v. Matlock, 415 U.S. 164, 170 (1974).
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The government can meet its burden of showing the vdidity of a co-tenant’s consent by
demongrating “mutua use of the property by persons generdly having joint access or control for most
purposes, o that it is reasonable to recognize that any of the co-habitants has the right to permit the
ingpection in his own right and thet the others have assumed the risk that one of their number might permit
the common area to be searched.” United States v. Jiménez, 419 F.3d 34, 40 (1st Cir. 2005) (citation
and internal quotation marks omitted). Alterndively, the existence of certain co-tenant relationships —
husband-wife or parent-child — raises a rebuttable presumption of mutua use of property by persons
generdly having joint access or control for most purposes. See, e.g., United Satesv. Rith, 164 F.3d
1323, 1330 (10th Cir. 1999); United Statesv. DiPrima, 472 F.2d 550, 551 (1st Cir. 1973) (“[E]venif a
minor child, living inthe basom of afamily, may think of aroom as*his;’ the overal dominancewill beinhis
parents.”). This presumption has been extended to adult children, a least in circumstancesin which such
childrenliveinat a parental homewithout paying rent or are merdly occasiond gueststhere. See, e.g., Rith,
164 F.3d at 1331 (“Thegovernment has. . . shownthat Rith lived with his parents and was not paying rent.

Although Rith was eighteen years old, these facts raise a presumption of control for most purposes by
Rith’s parents over the entire home and thus they could have accessed Rith's room without his consent.
Thereisno evidenceto rebut this presumption: no lock on Rith’ sbedroom door; no agreement with Rith's
parents that they not enter his room without his consent; no payment of rent.”); United Statesv. Corley,
342 F. Supp.2d 776, 780 (N.D. Ind. 2004) (“Asan adult child who ‘ sometimes dept in the basement of’
hismoather’ shouse, Defendant’ sfamilid relationship with Ms. Wilson givesrise to arebuttable presumption
that Ms. Wilson had control over her entire property for most purposes.”); United Statesv. Anderson, 42

F. Supp.2d 713, 724 (E.D. Mich. 1999) (mother of adult defendant had presumptive authority to consent
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to search of hisroom when defendant lived with her for greater part of week and did not pay rent, dthough
he did pay hills).

In April 2004 the defendant was an 18-year-old high-school student who lived with his parents.
One can draw areasonable inference that he paid no rent; Mr. Poland told officers that his son had no
money to buy fertilizer. Mr. Poland therefore had presumptive authority to consent to asearch of hisson’s
room and property within thefamily home. With repect to the defendant’ s bedroom and the computer and
its surrounding area, the presumption stands unrebutted. Thereisno evidence that the defendant excluded
his parents from access to his bedroom by means of alock or ashared understanding. The computer was
described by both the defendant and Mr. Poland asthe“family computer,” and it waslocated in acommon
area off of a mudroom. The defendant testified that it could not be accessed except by a password;
however, there was no evidence that Mr. Poland was denied access to that password.

In any event, asthe government points out, the defendant’ s own behavior demonstrated hisactua
consent to the search. See Objection at 6-7. The defendant gave Paquette express consent to search the
computer and asssted him in logging on In addition, the defendant was present on the porch when his
father gave consent to a request to search that encompassed his bedroom. The defendant later walked
down the hdlway to observe the search of that room. At no point did he raise a contemporaneous
objection tothat search. In such circumstancesthe First Circuit has been unreceptive toalater chalengeto
the vdidity of aparent’s consent. See, e.g., DiPrima, 472 F.2d at 551.

The government carries its burden of demondtrating that Mr. Poland had authority to consent to a
search of his son’s bedroom and the family’s compuiter.

2. Voluntariness of Mr. Poland’s Consent To Search
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The defendant findly arguesthat even assuming arguendo Mr. Poland had authority to consenttoa
search of hisroom and effects, any such consent wasnot given voluntarily. See Defendant’sMemorandum
a 6. “Vdid consent renders awarrantless search congtitutiondly permissible, and while consent must be
voluntary to be vdid, there is no requirement that the person who gave consent must have been explicitly
advised of the right to withhold it.” United States v. Perez-Montariez, 202 F.3d 434, 438 (1st Cir.
2000). “Itisthe prosecution’s burden to establish, by apreponderance of the evidence, that consent was
fredy and voluntarily given; there must be morethan mere acquiescencein theface of an unfounded clam of
present lawful authority.” Id. (citation and internal quotation marks omitted).® “The district court's
concluson as to whether consent was fregly given must take into account the totality of the circumstances
surrounding the interaction between the defendant and the authorities” Id. Thisinteraction, in turn, is
measured by a standard of * objective reasonableness — what would the typical reasonable person have
understood by the exchange between the officer and the suspect?” United Statesv. Turner, 169 F.3d 84,
87 (1t Cir. 1999) (citations and internd quotation marks omitted).

Inthiscase | have no difficulty concluding, on thefactsas| have proposed they be found, that Mr.
Poland voluntarily consented to the search that transpired a hishome. Paquette and Durkin made clear to
Mr. Poland that they were investigating (i) the report that his son had attempted to purchasefertilizer at the
PFU and (ii) the Truck Stop incident. Mr. Poland was familiar with the latter incident; in fact, he told

Durkin that he himsdf had queried his son whether he had any involvement with it, which his son denied.

®> While the question sometimes is framed as one of whether consent has been “freely and voluntarily” given, the
concepts are equivalent. See, e.g., United Statesv. Drayton, 536 U.S. 194, 206 (2002) (“We turn now from the question
whether respondents were seized to whether they were subjected to an unreasonable search, i.e., whether their consant to
the suspicionless search was involuntary.”); United States v. Chhien, 266 F.3d 1, 7 (1st Cir. 2001) (“* Consent isvoluntary
(continued on next page)
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Durkin emphasized to Mr. Poland the seriousness of the investigation, pointing out that someone could get
hurt. Mr. Poland then permitted the search. As his son was assisting Paquette to access the family
computer, Mr. Poland led Durkin down the hdlway to his son’s bedroom and stood by as Durkin
commenced a search. In short, while Mr. Poland later may have come to regret his cooperativeness, he
voluntarily agreed to permit the searches that transpired in his home on April 3, 2004.
[11. Conclusion
For the foregoing reasons, | recommend that the proposed findings of fact herein be adopted and

that the defendant’ s motions to suppress evidence and statements be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 19th day of January, 2006.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge

if it isthe product of an essentially free and unconstrained choice.”) (citation andinternal quotation marks omitted).
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